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Notice of the State Administration of Taxation
Regarding Interpretation and Recognition of “Beneficial Owner” under Tax Treaties

E R B SRR T U EEAAE B e+ “Zmra A KEHm
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To: the State Taxation Bureaus and Local Taxation Bureaus of the Provinces, Autonomous
Regions, Directly Administered Cities, Cities Directly under State Planning and Yangzhou
Taxation Institution:
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In accordance with relevant provisions under various Avoidance of Double Taxation
Treaties entered by PRC government, regarding application for treatment under dividend,
interest and royalty provisions etc., it is hereby notified that the status of “beneficial owner”
should be decided as follows:
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I. “Beneficial owner” refers to any person who owns or has control over certain income or
any rights or assets which give rise to such income. A “beneficial owner” should generally be
engaged in substantial business activities, and it could be an individual, a corporation or any
other entities. An agent or a conduit company is not a “beneficial owner”.
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Conduit Company means a company incorporated for the purposes of evasion or reduction
of tax, transfer or accumulation of income/profits. This type of companies are not engaged in
substantial business activities such as manufacturing, distribution or management, but merely
register in the other contracting countries to fulfill the legal requirement of organizational form
under the laws of those countries.



(3 Unofficial Translation
~ © 2009 by O’Melveny & Myers LLP

O’MELVENY & MYERS LLP

P E R AR R DL el D B e R BANIE S5 H A BOL I A F] e IX
Hn A DAEPTHAEEE LT, By TP EORMAHSTEA, AN, 28, F T
LS A E S .

II. In the assessment of status of “beneficial owner”, it is not sufficient to understand from
a technical perspective or domestic law point of view, the purpose of tax treaty which is to
prevent double taxation and tax-evasion shall be taken into consideration as well. The
“substance-over-form” rule shall be applied to every specific case for assessment and evaluation.
Generally, the following factors will have adverse impact with respect to the application of
“beneficial owner” status of an applicant:
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1. The applicant has the obligation to pay or distribute all or substantive part of its income
(e.g., more than 60%) to a third country resident within a prescribed time (e.g., within 12 months
after receiving such income);
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2. The applicant has no or almost has no other business activities other than holding the
assets or interests based on which such income are derived;
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3. The applicant is an entity (such as a company), and its assets, size and personnel is
relatively small and not commensurate with the income it derives;
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4. With respect to income or assets or rights based on which income are derived, the
applicant has no or almost has no right of control or disposal towards them, and it does not
assume any risks or rarely assume risks;
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5. Certain income are non-taxable or exempted from tax in the other contracting country, or
taxed at a very low effective rate;
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6. Apart from the loan agreement based on which interest payment obligation arises, there
is other loan or deposit agreements between the creditor and a third person with similarity in the
amount, interest rate and time of conclusion etc;
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7. Apart from the use right transfer agreements of copyright, patent or technology etc. base
on which royalty payment obligation arises, there are other agreements for the use right or
ownership transfer of copyright, patent or technology etc. between the applicant and a third
person.
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Depending on the nature of income, a comprehensive analysis (by the tax authorities) based
on the above factors shall be made. Where Article 1 of this Notice is not satisfied, the applicant
shall not be recognized as the “beneficial owner”.
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III. To apply for the treaty benefits, a taxpayer should provide documents evidencing its
status of “beneficial owner” and other materials in relation to factors under Article II hereunder.
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When processing applications for treaty treatment from non-residents, local authorities
should follow the aforesaid provisions to recognize the status of “beneficial owner” and verify
materials via information exchange mechanism if necessary. Local authorities should review
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and summarize experiences timely during the implementation. Any issues or difficulties should
be reported to State Administration of Taxation (International Taxation Department) for further
decision.
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